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IN THE
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DISTRICT; et al., *
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* N

V. *  Civil Action No.
‘ ¥ 2004CV91004
THE STATE OF GEORGIA, etal, *
*
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INTRODUCTION

In our Reply to the Consortium Plalntlffs initial brief in opposition to
dismissal, we noted their penchant for conjurh_ig up and attacking
supposed positions which we have in' fact never taken, See, Def II, p. 2.

Examples mentioned in our Reply Brief included Plaintiffs’

! At a “Case Management Meeting” held on March 2, 2005, the Court
through the late Judge Rowland W. Barnes, granted the Consortium
Plaintiffs’ request for permission to file a responsive brief to the customary
third and final brief, i.e., which was the reply by Defendants to Plaintiffs
brief in opposition to the dismissal of their complaint, with Defendants bemg
given leave to file a response to Plaintiffs’ submission. For the purpose of
less cumbersome references to the briefs to date we cite them as follows: -

Def, I—“Brief in Support of Defendants’ Motions to D:smlss Plaintiffs’
Complamt” (filed Nov. 15, ’04) _



mischaracterization of our dismissal motions as being based upon the
“failure to state a claim” grounds of CPA Rule 12(b)(6), 'iwhen they are in
fact almost entirely based upon “want of subject matter jilﬁsdiction” uhder
CPA Rule 12(b)(1). Def I, p; 2. We also noted that outj reliance on
McDaniel v Thomas, 248 Ga. 632 (1981), as cor'ltrollingl, was being

contested by a “justiciability” argument which was in fact wholly irrelevant

to the specific holding of McDaniel upon which we were relying. Ibid. This

 was and is the McDaniel Court’s conclusion that the “adéquate education”

clause of Art VI, Sec. 1, Par I the constltutlonal prowsmn which
Plalntlffs have described as the centerpiece of the1r clauns (PL L p. 1), was

not intéilded to fundanientally alter the constitutional foifmat of educational

, fundmg which is based largely on county ad valorem taxatlon with State

fiscal a1d being pursuant to spendmg authorization legzslatlon (currently

QBE) whlch had not been elevated to constitutional status. Def I, p. 29;

Def.II'p. 5.

P1, I—“Plaintiffs’ Brief in Opposition to Defendants’ Motions to Dismiss
Plaintiffs’ Complaint” (filed circa Jan. 21, °05)

Def. II—-“The State of Georgia Defendants’ Reply to Plaintiffs’ Brief in
Opposition to The Dismissal of their Complaint” (ﬁled Feb. 22, ’05).

PL II——“Plall’ltlffS Supplemental Bnef in Response to Defendants Reply
. Brief” (ﬁled circa March 31 ’05)
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Unfortunately, Plaintiffs harping on peripheral and even self-crafted
fictional issues continues unabéted in their.currerit suppfementa] brief, i.e.,
Pl II. They continue to press the.same irrelevant “justiéiability” argument
in the face of the Supreme Court’s specific education ﬁ)_ildi_ng ahalysis of the
very constitutional provision (VIIL, 1, 1), which Plaintiffs say is controiliﬂg,

e, Pl p.1; Pl .II, pp. 8-9. " They continue to assert fa:ctual issues which
do not exist, in order to place our Junsdxcuonally based rnotlons under CPA
" Rule 12(b)(1) into the evidentiary friendlier “failure to state a ¢claim™ mold
of Rule 12(b)(6). They start off in the very first sentence of their current
suppleﬁlental feply'uzith a decidedly inaccurate desériptilm of our position
on constitutional fespdnsibility for the funding of -educaéion. See, PL I p. 1.

Whlle we will deal w1th some of these dlverswnary issues shortly, we

cannot help but thmk that what Plamtlffs are trymg to do is but to dlsgulsc :
.the reahty of what they are attemptmg, and above all to steer the Court away
from the critical constltutlonal provisions which control all State
expend;tures, mcludlng those for pubhc education. As \:/e should have we
went into these constitutional provisions in conmglerable dctaﬂ in our initial
Brief. Def I, pp. I 1 -15. In a case which turns lock, stoé_k and barrel on the

Consortium Plaintiffs’ qliest for a higher le_VcI‘of fundiné from the State

Treasury, is it not passing strange that they have not so riuch as attempted to




present any counter-analysis to our review of the constitutional provisions
which control the budget formation/appropriatioh‘process in Georgia?
Because they cannot cope with, and their case cant*lot stand against,
“these critical constitutional 'provisiogns (as well as impleltienting legislation
as the “Budget Act”), Plaintiffs seek to confine the Court’s gaze, as they
have their own, to Article VIIL, Sec. I, Par. I of the Constitution rESpecting' |
its decl‘aration of educational policy (as distinct from the: actual funding, i.e.,
: Budget/Appropriatibn provisions of Article III), that “adequate public
education for the citizens shall be a primary obligation of the State of
Georgia.” Based upori their contention that because in their eyes (certainly
not ouré) the education policy -declaration of Article VIH, Sec._I, Par. s |
free of ambiguity on its face (1s adequacy,” ie., “enoug: ” free of
_ .amblgulty‘?), they try to convince the Court that it should treat the rest of the
Constztutzon as if it did not ex1st (see Pl I p. 4), completely d1sregard1ng
the fact that in lookmg at constitutions “in parz materm” constructionisa -
constltutional mandate. See, Def. II . 6-7 But the rest of the Constltutmn
does exist. And it is these constitutional provisions whlch Plaintiffs would
~ have the Court i 1gnore Wthh not only control, but indeed constitute the very

“funding system” (for educatlon as everything else the State undertakes




fiscally), which the Consortium Plaintiffs tell us, repeatedly, their case is all
about.

While we will not reargue what already has been presented in detail in
our priﬁcipal brief, we do think it is perhaps time, in view of all the
diversions Plaintiffs attempt by perlpheral and in some instances ﬁctlonal

issue creation, to go momentarily back to. basws

THE CONSTITUTIONAL PROVISIONS WHICH
THE CONSORTUIM PLAINTIFFS WOULD HAVE

THE COURT IGN ORE

L ART I, SEC. IX, PAR. 1

Of the rimltiple constitutional ptovisions relating 1 to the disbursement
‘of funds from the State Treasury whlch Plaintiffs i ignore'and ask the Court to
ignore,’ perhaps the most important is the first paragraph of Section IX
(“Appropnatlons”) of Article III (“Leglslatlve Branch”) of our Georgia
Constltutlon It is the foundat10nal basis of rnany of the other constitutional -
prov1s1ons whzch together control the State’s fundmg system Wthh the.
Consortmm Plamt1ffs attack on the theory that the funding’ prowded for
public education is not enough, i.e., “adequate.”- ‘As poif_lted outatp. 12 of
our principal Brief (Def. I, p. 12); Art, 11, Sec. IX, Par. I is short and to the

point:




“No money shall be drawn from the Treasury except by
appropriation made by law.”

We have discussed this provision, along with its import,'in Def. I, pp.
11-14, and again in Def. II, pp. 6-7, in refutation of Plaintiffs’ quite “upside
down argument” that the “golden” or “plain meaning” rule of construction
means that the Céurt should look only at VIII, I' I (i.e., the educational
“adequacy provision), and not think about the rest of the Constitution. See,
Pl 1 4, 24-28 and 34 35. Aswe pomted out, citing McLucas v. State Bridge
Authority, 210 Ga. 18 (1953), in constltutlonal construction the
consideration of multiple' cbnstitutional provisions dealing with the same
matter in pari materia is not optional, it is a c@nstitutional mandate.. Def. 11,
p. 7. | | |

The truth is that Plaintiffs cannot cope gvith even this very threshold
constitutional impedimépt td their case. Theyicannot legitimately argue that
the constitutional provision upon which they rely (V1, I, I), any more than
QBE, can generate so much as a single dollar.; on its own, Or squeeze a singie
dollar out of the State Treasury “sans an appropriation made by law.” There
| has not been an appropriati'on at tﬁe highcr 1e\_'_fel they want, which is, of

course, the nub of their case.




I.  ART.JIL SEC. V. PAR. II; ART. Iil, SEC. IX, PAR. I1(b)

Our Constitution is quite spebiﬁ'c in its vesting of the power to
determinie appropriations (i.e., how much money. may be made available
from the State Treasury) for the various departments and agenmes of State
govcmment It is vested exclusively in the General Assembly of the State of
Georgia. Att. 111, Sec IX, Par II(b). Even more speclﬁcally, the
Constitution requires that all bills for raising revenue or 'appropria_tmg
money shall oﬁginate in'the House of Represeﬁtatives. Art 111, Sec. V, Par.
11 These constltutlonal prov131ons do not so much as hint that a funding
level determmed for State Department or Agency by the General Assembly

is subject to sccond-guessing by the Judicial Branch,

. ART. I SEC. IX, PARS. IIT, Ti(b) AND IV(c)

: ;l“he Consortium Plaintiffs woﬁld also have the Céurt ignore those
const1tut10nal provisions which define the unique nature of an
approprlatlons act, as distinguished from general leglslatlon. Art, 111,
Sec. IX Par, IT1 limits an appmprlatmns bill to the smgle subject of the
approprlatlon of money from the State Treasury. Under Art. 111, Sec. IX,
Par. II(b), the General Assembly S approprlatlon of funds for the opcratlons

of the various departments and agencies of gpvernment is made on an annual




basis, with funds not extended or contractually obl'igated b& the end of the
fiscal year ordinarily lapsing back into the State Treasul;y under Art. ITI,
Sec. IX, Par. IV(¢). o
As pointed out in our princigal brief, the end rcsqit is that it typically

takes two entifely different legislative actions before mi;ney can be
disbursed from the State Treasury. Def. I, p. 13. First tﬁere must be a
.general__ law “spénding authoriiation act” which eithei; mandates or
authorizes a State agency or official to engage ina pa.rti.c::_ular program or
activity. See, Willis v. 'Pri'ce, 256 Ga. 767 (1987) [abse;}t clear constitutional
or stétutory éuthority for the expenditure of State .ﬁn;lds ;uch funds cannot be
disbursed from the State Treasury]. Seéondly, there mﬁ_st be an
appropriation which upon the Governor’s warrant permits fuﬁds to be

_ w1thdrawn from the State Treasury for the authonzed expendlture Def I
pp. 12- I 5. Agam Plamuffs have presented 1no 1nd1cat10n that they have any
understandmg of this vital dlstmctlon between a constltuuonal or statutory

| spending authorlzatlon (as in thlS case QBE), and an approprlatlons act.
In particular, they have falled‘ to present any response as to the import to the
case at bar of Buskirk v. State of _Géorgia, 767 Ga. 769, 700 (1997), where
the Court concluded that even in the face of a_diréct spg}zding mandate for a

specific mathematical ascertainable sum for pay raises, there could be no




salary increases where fhe General Assembly failed to appropriate the
monies necessary to fund the mandate. Def. I, pp. 13-1 4 [where we further
pointed out that even upon passage, an appropriation ac'é is neither a contract
nor an “entit]ement” on the part of anyone for the disbufsement to be made,
since the Governor, in the exercise of his “purse-strings” control of State
Govei'nment may lawfully revoke'.'a warrant already issﬁed S0 lbng as the
payment which it warrants has not been made.] See, Def ILp.l 4.- As we
have readily conceded, it is not even re;motely unusual for spending
authorization enactments as QBE to be_ less than fully funded. Ibid. Surely
Plaintiffs must be familiar with the phrase “unfunded méndate” whichisan
7 intégral part of the lexicon of governmental fuhdihg pro%rams (federal and
state) quite generally. Among other things, under the Géorgia Constitution
the Gél_%leral Assembly cannot Spend monies the S;cate do:cs not have. Art. IIf,

- Sec. IX, Par. II(b); see also, e.g., 0.C.G.A. §§ 45-12-86£ 45-12-81.

IV. ART.IIL SEC.IX. PAR. Il AND THE “BUDGET ACT”

I:'ooking_ at thé ‘;made by .law” qualiﬁ'catioﬁ of an}‘appropriation”
which as we have seen is sine qua non to a disbursement ;)f funds from the
State Treasury undex; Art. IIL, Sec. IX, Par. I, we will nof repeat the

considerable attention we gave in our principal brief to the role of the




Govemor n the budget formatmnlappropr:atmn process See, Def. I, pp.
11:25. We pointed to Art. III, Sec. IX, Par. I, respectmg the Governor’s
responsibility at the start of a session of the General Assembly (l.e. within
five day after its convening), to sub:mit to it his view of %he appropriate
objeets' and levels of State fuﬁding in his budget report and draft general
approﬁriations bill. Def 1, p 15. We identiﬁed the “Budg_et Act” as the
legislation which flushes out the Governor’s prerogatives and
responsibilities, pointing out in detail the Governor’s broad discretion in
deterr'ﬁining the line-items objects aI_ld levels of funding' to be proposed to
the Geﬁeral Assembly. Def ], pp. 1 2—21, 34-37; see alse Def. II, pp. 29-36.
~ Again the Consortium Plaintiffs have not attempted to dispute the
constitutional locatien of d_iscfeﬁonary political authorit? respecting the
budgeﬁ formation/appropriatio.n [ﬁ'ocess being _exclu‘s_tively in the .
Execuﬁve (the Governor) and Legisletive (the 'Ge.neral Assembly) branches
" of State government and not in the Courts. Unable to cope with these
constltutlonal prov151ons placement of these plamly pohtlcal pohcy
deterxmnatlons (made in light of the competmg needs of the various
departments, agencies and activities of government uhder the limited funds

and revenues available) in the Executive and Legislative Branches, and not

10 L | ,_.‘—-




the Judicial Branch of government, Plaintiffs again ask the Court to think

only of V_III, I, 1, and ignore the rest of the Constitution.®

V. IMPORT OF THE CONSTITUTIONAL PROVISIONS

PLAINTIFFS WOULD HAVE THE COURT IGNORE

It is the above constitutional provisions, and in particular their vesting

of exclusive authorify'over the budget formation/appropriation process
exclusively in the Govemor and General Assembly (;f the State of Géorgia,
which give rise to the State Dcfendants’ multiple jurisdictional dismissal
motions, motions which are not, as Plaintiffs seck to label them, merely
“procedural” br “faiture to state a claim”jmot;_i'ons. Pl 1L pp. 3,51 Small
wonder that Plaintiffs ignore, and seek to conyince thc Court to ignore, these
~critical pfovision’s of the Constitution‘ which relate directly to, and indeed as
a'matter of law constitute, the “éystex;l for fuﬂding educatioﬁ” (PL I p. 5),

they attack because of their dissatisfaction with the monies produced. Under

? The appropriation process is a legislative function. Jokhnson v. Fulton
County, 235 Ga. App. 277, 279 (1998). In McDaniel v. Thomas, 248 Ga,
632, 644 (1981), the Court expressly noted that for it to second-guess the
General Assembly as to how much funding was “enough” (i.e., “adequate™)
would have it performing a legislative rather than a judicial function,
legislating in a turbulent field of social, economic and political policy—and
this at a time when there was a provision of the Constitution (since repealed)
which arguably did place a funding mandate for education specifically on - .
the General Assembly. ' : :

- 0




these constitutional provisions which Plaintiff would have the Court ignore,
there is, for the reasdns set forth In oﬁr dismissal motions and supported by
all briefing to date, a total want of subject matter jurisdii:tion over plaintiffs’
attempt to persuade thlS Court to mtrude upon and usurp the prerogatives
which are exclusively those of the Governor and General Assembly

concerning their control of the “purse strings” of government.

| PLAINTIFFS’ MISCELLANEOUS QIVER;SLQBARLEFFQET_S

L PLAINTIFFS’ INTRODUCTORY MISSTATEMENTS
Iﬁ the very first sentence of the “Introduction” to -f'their curtent

supplefncntal brief, Plaintiffs commence by twisting Deféndants’ position
badly out of shape so they can call it “aiasur ” in their second sentence. Pl
ILp 1 Our position from the start has consistently been that the only
“expre&s constitutional mandate resg;ecring the funding:of a .county 's school
system falls on the county 1tself” (Def- I, p. 9), that the “adequacy”/“pnmary
'obhgatlon” languagc of VIII I I (the constitutlonal pr0v1swn upon wh1ch
-Plalntl-ffs tell us the;r case is based), was not intended by the provisions’
framers to c_:hange the basic_' constitutional scheme for educatiohal funding |
from that of a system based largely on local ad valorem:taxation, and that

while the framers were entirely aware of the State foundation or




“equalization fund,” they opted not to give it “constitutional status,” with
‘the funding of spending authorization acts as QBE being continued as
tnatters of strong and long-standing “legislative policy” ‘eut not as a
constitutional mandate. Our authority for our “absurd” ﬁo.sition is the
precise language of the Supreme Court in McDaniel v. Thomas, 632, 642 |
(1981); Def. I, p. 10. M'ereover, our position was cast 1n terms of funding by
the General AS.;embly, not the “State.” There is a considerable difference

since the two terms are not synonymous. Def. II, pp. 4-5.

II. PLAINTIFFS’ EFFORT TO CREATE FACTUAL -
ISSUES WHERE NONE EXIST

In thelr current supplemental brief, Plaintiffs try to invent factual
issues where none in fact exist. This would seem to go hand-m-hand with
~ their attempt to change our Rule 12(b)(1) ‘f;urzsdzctzonal” motions (which
they are) into Rule 12(b)(6) “failure to state a claim” motlons (which they
are not), thereby elevating the weight and relevance of P1a1nt1ffs alleged |
“facts.™ Plamtlffs say. that Defendants are ignoring the “black letter legal |
prmc1ple” that in ruling upon a motion to drsrmss all well pled facts must be

taken as true.. PL II, p. 3. The accusation is simply untrue. We do indeed

“assume the truth of all of Plaintiffs’ “well-pled facts.”

13




" This being said, however, several points need to b_e made. First,
Plaintiffs’ well-pled facts have precious little relevance ;c:o the jurisdictional
issues presented by the State Defendants’ dismissal mbt%ons based upon the
" constitutional provisions discussed above. Flor exémplc_;‘ there is thé critical

issue of whether under the furthermost reaches of a court’s judicial power, it |
woulci be permissible for a court to intrude into and second-guess a -
legislativé determination of funding adequacy (how r_lzgmch is enough) for a
State department, agency or program in a general appropriation§ act. This
involves a consideration whicﬁ is not limited to “separation of powers”
szmplzczter It requires con51derat10n of the particular powers in question,
namely the Executive and Leg1s1at1ve Branch value Judgments mvolvcd in
Adetcrmilnlng appropriate funding levels for the competing needs of state

| goverrfment determinations which must be made .through the constitutionally
prescnbed budget formatlon/approprlatmn process. And above all it
must be recogmzed that this authority to decide i is constltuuonally vested
exclusively in the Governor and General Assembly of f]le State of Georgla
Similarly, Plaintiffs well-pled facts have little to do w1th the “sovereign
immunity” barrief to the very notion that anyone has anSr right or entitlement

to obtain an increased General Assembly appropriation.

14 -




The second point we would make is that even in a 12(b)(6) “failure to
state a claim” dismissal motion, the “well-pled facts” rule does not
ordinaﬁly extend to mere “opinion” or conciusory allegétions. See, e.g.,
Next Centw_y Communicarions Corjp.' v. Ellis, 171 'F.Suép.Zd 1374, 1378
(M.D. Ga. 2001), aff"d. 318 F.3d 1023 (2003); South Flérida Water
 Management District v. Montalvo, 84 F.3d 402, 408 n.10 (11" Cir. 1996) [as
a general rule conclusory allegations are not admitted as‘tr‘ue on a motion to
dismiss]. In pointing tb discrepancies in Plraintiffs’ “weél-pled facts” and
their not always well-connected “conclusions;” as for example, where we
use their own data.' to show the considerable academic sﬁccess being
achieved by a large niajority of the students (and hence fhat “bésic
educational opportunity” is in fact currently 1tlming provided) in the five
Plaintiff counties, we are relying upon, not disputing or éuestioning,_
Plaintiffs’ own “well-pled facts.” Séé, Def I, pp. 17-1 8 Nor do we violate
the_“well—plcd facts are admitted” rulé When we qﬁestibﬁ the inferences
Plaintiffs seek to draw from their data, by pointiné out tﬁe common sense
variables in student achievement whicﬁ can result from t:‘amily or community
attitudes towards education. See, Def. 1L p. 17 n.4. One does not need fo
have a doctorate in education to recognize that in a comﬁnﬁnity largely

 agricultural, there might be somewhat less interest in AP courses in

15




advanced calculus than would likely be found in an urban or suburban
community where more studenfs are looking to college following graduation
from high school. Questioning the dubious conclusions Plaintiffs draw from
their ‘;Well-pled fa_ctual data” is fai1i' game.

Third, as to our referenice td the appropriateness of the Court’s

consideration of Georgia’s already massive fiscal support for public |

education, which the McDaniel court thought important in 1981, Plaintiffs

complain that the budgetary figures for FY 2005 are somehow unfit for
consideration because they are not in the record. Again, this is simply-

wrong. Plaintiffs seem to forget that in adjudicating motic_ms to dismiss

* courts may properly take judicial notice of facts outside the record without

converting the dismissal into a summary judgment motion, See, e.g., Mack

v. South Bay Beer Distributors, Inc., 798 F.24 1279, 1282 (9" Cir. 1986).

The General Assembly’s commitment' to education in its general-

appropriation act for FY 2005, almost 6 Billion Dollars or, approximately

© 36% of the total State Budget is set forth in the publiéhed laws of the State

of Georgia, i.e., 2004 Ga. Laws, pp. 994, 1005, 1 058. Ttis plainly a matter

of which the Court can take judicial notice.

16




II. WHERE LIES THE POWER TO DETERMINE HOW MUCH
- STATE FUNDING IS ENOUGH (i.e., “4DEQUATE”) FOR
STATE SUPPORTED ACTIVITIES AS PUBLIC EDUCATION?

This case is ﬁot about educational “adequacy” in terms of divergent
teaching methodologies such as the behavior;ﬂ approach_: of B. F. Skinner, or
the developmentalism of Jean Piagt;t, and which bgst seﬁres the cause of
educational “_aéiequacy;” The one thing that the Consortium Plaintiffs have
been clear about frbm the start is that what their case is about is the

| adequaéy of State ﬁmding for the support of Georgia’s c;)unty school
systems. As we have seen, they focus on Georgia’s alleged failure to
adequately fund QBE (the spending authorization' act for State financial
assistance to county school systems_—-which as pr_eviousl_y noted does not
generate so much as a single dollar in and of itself), com_ialaining among
other th:-ings of the budget cuts Iduring th_e recent recessiqﬁ. Seé, eg., Def. II,
p.22n.7 -

In castigating one conceivable view of minimal educational funding -
“édequécy,” which we suggested might be applicéble, ie., fu’nding sufficient
for the Yd)asic matter of whether or not schools are 6pen, t;aachers-are'
teaching, and students are leminé to read, write and do simple math, by
calling it “an Eighteenth Century” view (PL 11, p. 3), ‘Plagntiffs recognize

that the funding needed to support whatever educational “adequacy” is, is

17




hardly something that can be determined on a computer with the exactitude -
of a mathematical equation. When all is éaid and done, Plaintiffs

- demonstrate in their criticism that “ad_eqﬁacy” and the lfloney needed to get
there, are strictly matters of “opini?n.” What Plaintiffs concede by the
necessary impliéation of their comment is what we have= 1t.)e:en saying all
élong, thai “adequacy” is an intangible which, much as ‘.‘beauty,.” lies in the

- eyes of the beholder.

- One of the big questions posed insofar as Plaintiffs’ case is concerned,
is whose “opi_nfon_” controls on the matter of funding “édequacy,” or
specifically in this case, whq decides how much should iac e’_xpended from
the State’s coffers for the State-level fiscal support for the school systems of
the various counties. Respectfully, we think that this question has i)een '
deﬁniti:‘..\_fely ansWered by the constitutional provis@ons di_:scussed both above
and in :;111 of our previous briefs. The' State funding system for public
education, which to be precise is the bﬁdget formation/ai)propriation process,
~ while éontemplating input from educators at various poii“lts of the lengthy
and qui;té iaborious process, possibly at iégislativély corflm_ittee hearings as
well as through the repoﬁs Plaintiffs mention (Complaint,' 19 51-61),
unambiguously places the ﬁltimate decisional authority (z e., the “opinion”
~ which cohtrols) exclusively in the Governor respecting budget forrﬁation and

18




presentation of a draft general appropriation bill to the General Assembly,
and exclusively in the General Assembly as to the actual appmpriation act.

* To the extent that Plaintiffs may be imprecisely ﬁying to say at PL 17,
D- 9, that the position of the State d.':efehd-ants is that the fllnding level an'ived
at in a general appropriation act vial the budget formati(;n/appropl_'iation |
process is not subjecf to judicial review and enlargemenf (at least not
without gross infringement upon and usurpation of the excluswe
constztutzonal prerogatives of the Governor and the General Assembly of the
State of Georgia), it is precisely correct. It is axiomatic, not withstandjng
Plaintiffs’ apparent belief to the contrary, thaf not .all acﬁons of the
Executive and Legislative branches of government are subject to review and
overrul_ing'.by tﬁe third branch under the doctrine of “ju&icial review.”

We have already given exémples, in some detail, of' ef{ecutive and
legislative determinations 'which.are not reviewable by tﬁe judicial branch of
govemfnent. Def. II, p. 36. Typically relatihg to the various discretionary
policy choices of the legislative and executive branches of government,
these determmatlons of judicial nonrevwwablhty have been specifically
apphed to leglslatlve determination of appropnatlon act funding levels for
public educatlon. ‘The Supreme Courts of Florida and Alabama have both

held that judicial interference to directly or indirectly interfere with a .
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legislatively-determined appropriations for public education would require a.
court “to usurp or intrude upon the appropriation of power exclusively
reserved to the legislature,” and by requiring a court té) objectively
evaluate the legislature’s value judgment as to spending priorities to be
| .
'assignéd to the State’s many needs, including education, would “necessarily
involve a usurpation of that power entrusted exclusively to the
Legislature.” Def. II, pp. 31-36.° This unlawful usurpation which would
occur v;(here judicial review directly or indirccﬂy fequirés the Governor and
the General Assembly to appropriate a higher level of educational funding
than it already does, would als§ appear to have been at 1_;:ast implicitly
recbgnized by the McDaniel Court, In afﬁrrning the u'ia}fl court’s denial of
that case’s “adequacy” claims because they deglt with rfgatters which were
| “undoﬂbtcdly political,” fhe McDaniel Court obséfved tflat to do otherwise

| would fcquire the Court tq fonction as a legislative body", ie, “a ‘super-

* Plaintiffs’ view of the propriety of having courts second-guess and order
increases in legislatively-determined levels of funding in appropriations acts, -

“under the doctrine of “judicial review” (PL. 1, pp. 54-57; P I p. 9), does
not appear to be markedly different from the rule by royal decree we thought
the American Revolution had displaced by representative government, As
one justice of Alabama’s Supreme Court opined in that State’s travail prior
to final dismissal of its like “educational funding adequacy” case, the trial
judge, elected by the voters of a single district but making funding decisions
with tax implications for the entire State, gave rise to clear “taxation without
representation” concerns, a concept upon whose rejection this nation was

- founded. Pinto v. Alabama Coalition for Equity, 662 So2d 894, 901-902

(1995). L '
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legislature,’ legislating in a turbulent field of social, economic and political
policy.” McDaniel v. Thomas, 248 Ga. 632, 644 ( 1981).

Despite Plaintiffs attempt fo twist it cdmpletely out of shape (PL I,
pp. 9-1 0), Thompson V. Talmadge 201 Ga. 867 (1947), is conclusive as to
the 1napp11cab111ty of judicial review and the limitations of the judicial power
_ When it comes to interference with the level of funding in an appropriatio_n
act developed through the budget formation/appropriation process.. As much
as we dislike doing 50, the tWisting by PIainﬁffs: of the meaning of
Thomp;on does require us to repeat, at least in abbreviated manner, what we
said of this case at Def. II, pp. 33-34. In its consideration of thc “separation
of powers” provision of our Constitution, and noting that if any department
of govemmcnt including. the judiciary, acts outside the bounds of its
au__thority,_ its action is “without jurisdiction,”;‘ﬁmconstitﬁtional” and “void”
(201 Gé. at p. 874), the Court said two things, eithér of which would be
controlling in the case at bar.. It said: |

(D) “that the Judlclary under the Constitution is wholly w1thout
jurisdiction to-adjudicate a purely pohtlcal question,” and

(2) “that actions of the General Assembly taken in virtue of a
power conferred by the Constitution and in conformity with
the provisions of the Constitutions are not subject to review
by the Courts.” 201 Ga. atp. 871. '
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As to the first criterion, we think for the reasons stated at pp. 33 '34 of
our Reply Brief (Def. II) the legislative deterrmnatlon of how many dollars
should be appropnated elther on a line-item ba31s under, or for the total
fundmg of spending authorization acts as QBE, is purely political, involving
asit does the social, economic and ‘even philosophical considerations in
allocating limited funds amo_ng competing needs, of which education is but
one, There simply is no non-frivolous argument that thi;. could be anything
other tflan political, See also, e.g., McDaniel v. Thomas; 248 Ga. 632, 640
(“undoubted!y political”) and 644 (in the turbulent field -of “social, economic
and political policy™) (1981),

Moreover, the second and independent criterion is also met. The
determination of a funding level in an appropriatien act IS the very essence
of whaé the General Assembly ie constiteztionalb/ called %;pon to do, in the
: exercise of its constitutionally conferi'ed discretionary pewer. It does this in
precise 'confornlify with the applicable constitutional preﬁsions of the
budget fortmauon/appropnatlon process ehargmg it to make the decision it

makes




IV. SOVEREIGN IMMUNITY
- With respect to “sovereign immunity,” Pleintiffs’ argument of the

implausibility‘ of the doctrine’s application based upon McDaniel overlooks
the fact that the current extensive constitutlonal treatment of soverelgn :
tmmunlty in Art I, Sec. II, Par IX was not ratlﬁed untll November 6, 1990,
approximately nine years after McDaniel was decided on November 24,
1981. We otherwise continue to rely on what we have already said in Def; I,
pp. 32~33 and Def. II, pp. 21 -28, Among other things, we continue to be
mystified how Plaintiffs can think that the “adequacy” phrase of an
Educatton, not funding, provision of the Constitutton (i.é., Viil, 1, 1), which
the Conisortium Plaintiffs concede was a statement of a general public policy
-goal i é a "goal toward which the State should stnve m 1ts educational
programs” (Pl I p. 30), and as similarly noted by McDamel as the 1ntent of
the fr_an_ler_s. “to make a broader definition of education” (248 Ga. 641),
~ stated es an obligation to the citizehs of the State generally, gives rise to an .
md:vndual right or entitlement which can serve as the basxs of a legal action
to obtam it. If Johnny fails Algebra, does he have a cause of action based
upon the failure to give him an “adequate education™ What percentage of
the students .would have to fail a givext course in a given sc.hool system

before it could be said that the education being prOvided';by the county was
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“inadequate” iu the first place, and after that, that it was attributable to
' ihsufﬁcient State funding in fhe second place? 20%, 50%, 80%?
Particularly when an appropriation, even when passed, ooes not constitute a
contract or an entitlement to ; disbursement of funds from the State Treasury
Def I p. 14, how can there be any eerious dispute as to Irhe constitutional

“sovereign immunity” barrier to Plaintiffs’ action.

CONCLUSION

In this reply to Plaintiffs’ supplernental response, we have for the
most part conﬁned ourselves to coun'ter_ing the _Consortium Plaintiffs’
assertl:ons in t_his response, coupled vrith a brief “return to basis” regarding
the constltutlonal basis of the State Defendants’ d1smrssal motions which
Plalntlffs seek to tel] the Court it should not conmder and seck otherwise
confuse matters by disinformation.. We continue to rely_upon the arguments
presented both in our initial and primary brief in support of our disnﬁssal
_motione (Def D, and our Brief in Reply to Plaintiffs’ Brief in Opposition
(i.e, Def. I]), as uvell '.as in the inotant refutation ofthe Consortium Plaintiffs’
- supplemental response (i.e., PL II). The case Should be dismissed in

accordance with Defendants’ .motions.
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